Said: 115499
IN THE SUPREME COURT OF MISS SS PPI

No. 2003-CA-01663-SCT

GEORGE POWELL, PERSONAL Appellant
REPRESENTATIVE OF THE ESTATE OF

LORENZO POWELL

V.

CLAY COUNTY BOARD OF Appellees

SUPERVISORS; LADDIE HUFFMAN IN
HISOFFICIAL CAPACITY ASSHERIFF
OF CLAY COUNTY, MISSISSIPPI; AND
CARL PIERCE

ORDER

1.  Thismeater isbefore the Court Stting en banc on the Court'sown mation to dismiss gpped, and

the Court finds asfollows

1. George Powdl, Persond Represantative of the Edtate of Lorenzo Powdl, fileda
wrongful degth action againg the Clay County Board of Supervisors (Clay
County), Laddie Huffmen, in hisoffidd cgpadty as Sheriff of Clay County, Carl
Ferce and the Missssppi Department of Corrections (MDOC) on January 8,
19981

2. Clay County, the Sheiff and Rerce filed a mation for summary judgment on
March 13, 2001. The MDOC filed a mation for summary judgment on July 5,
2001.

3. On September 20, 2001, Circuit Court Judge John M. Montgomery executed an
order to grant summary judgment as to the MDOC. In a separate order dso
sgned on September 20, 2001, Judge Montgomery granted summeary judgment
as to Clay County, the Sheriff and Fierce. The orders were filed on Segptember
24 and September 25, 2001, respectively.

1 Lorenzo Powell was a the time of his desth a State inmate. He worked on the garbage truck
that was driven by Fierce, a county employee, when he fdl off the garbage truck resulting in his death.
Lorenzo Powell suffered fatal injuries on November 11, 1996.



4, OnOctober 10, 2001, Judge Montgomery executed ajudgment of dismissa with
prejudice as to the MDOC based on having previoudy sugtained the mation for
summary judgment. The order was filed on October 17, 2001.

5. Powdl filed his natice of gpped on October 19, 2001, gppeding the grant of
summary judgment to Clay County, the Sheriff, Fierceand the MDOC, aswell as
the judgment of digmissa asto MDOC.

6. On March 25, 2002, Powdl filed a mation for rehearing in the drcuit court.
Powd | dso sought to present additiond evidencenat previoudy avallablegermane
to the question of lidhility.

7. The MDOC was rdeased from any further proceedings via an agreed order
between the parties

8. On September 6, 2002, Judge Montgomery executed an order granting Powel's
moationto reconsder. The drcuit court found that M.R.C.P. 60 (b) dlowed the
court to recongder itsdecison. Thecourt directed the partiestorefilethar briefs
and Powdl was dlowed to use the county's insurance policy which was newly
discovered to have never been made part of the record and not before the court
during its ddiberation. The order wasfiled on September 9, 2002.

9. On December 12, 2002, this Court by Chief Jugtice Edwin L. Fittman executed
an order finding that Powel's goped should be dismissed as no find gppedable
judgment exiged in this mater. The Court dated that the trid court hed,
subsequent to the filing of the notice of gpped with this Court, reconsdered its
prior ruling and set asde the summary judgment for the Clay County defendants.

10.  Clay County sought to reinstate Powell's goped to this Court. The Court refused
the request to rendate the gpped and vacate the trid court's recongderation of
itssummary judgment. On April 2, 2003, this Court by now Chief Judice James
W. Smith, J., denied the request to reindate the gpped dismissed by this Court
on December 12, 2002.

11.  DuetoJdudge Montgomery'sretirement from the bench, JamesKitchens J., took
his place as circuit court judge. On July 15, 2003, Judge Kitchens ordered thet
Judge M ontgomery'srecong deraionorder bedismissed and JudgeMontgomery's
origind order of summary judgment bereindated. Judge Kitchenss order found
that Judge Montgomery did nat have jurisdiction to reconsder the origind order
for summary judgment oncethe natice of goped had beenfiled. Judge Kitchenss
order does not reference M.R.C.P.60 (b) which infers concurrent limited
jurisdictionnor thisCourt'sorder dated December 12, 2002, dismissing theapped
based on Judge Montgomery's recondderation.  Powe| gppedls this decison to
this Court.

2. THEREFORE, PREMISES CONSIDERED, the Court finds that the dircuit court ered in
dsmissng the order granting recongderation and rendaing the origind order of summary judgment. The

case should be reversed and remanded to the circuit court for further proceedings.



18. ITIS THEREFORE, ORDERED that Judge Kitchenssorder isreversed and the caseishereby
remanded to the circuit court for further proceedings consstent with this order.

4. SO ORDERED, thisthe 23rd day of September, 2004.

/9 Chuck Eadley

CHUCK EASLEY, USTICE
FOR THE COURT

DIAZ, J, NOT PARTICIPATING



